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company” in Rule 12b-2 of the Exchange Act.
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CALCULATION OF REGISTRATION FEE
 
 

Title of Securities
to be Registered  

Amount
to be

Registered (1)  

Proposed
Maximum

Offering Price
Per Share  

Proposed
Maximum
Aggregate

Offering Price  
Amount of

Registration Fee
Common Stock, $0.001 par value per share, reserved for issuance

pursuant to the Amended and Restated ImmunityBio, Inc. 2015
Stock Incentive Plan  7,306,564 (2)  N/A (3)  N/A  N/A

 

 

(1) Pursuant to Rule 416(a) of the Securities Act of 1933, as amended, (the “Securities Act”) this Registration Statement shall also cover any
additional shares of common stock of ImmunityBio, Inc., a Delaware corporation (the “Registrant”) that become issuable under the Registrant’s
NantCell, Inc. 2015 Stock Incentive Plan, which was amended and restated on March 4, 2021 to be renamed the Amended and Restated
ImmunityBio, Inc. 2015 Stock Incentive Plan (the “Assumed Plan”) by reason of any stock dividend, stock split, recapitalization or other similar
transaction effected without receipt of consideration that increases the number of the Registrant’s outstanding shares of common stock.

(2) Represents the maximum number of shares of the Registrant’s common stock issuable pursuant to 185,454 stock option and 7,121,110 restricted
stock unit awards outstanding and held by the Registrant’s “employees” as that term is defined in Form S-8 under the Securities Act, under the
Assumed Plan as of the date of this Registration Statement (the “Assumed Awards”), which were assumed by the Registrant pursuant to the
Agreement and Plan of Merger dated as of December 21, 2020 by and among NantKwest, Inc. (now renamed ImmunityBio, Inc.), Nectarine
Merger Sub, Inc., and ImmunityBio, Inc., a private company (the “Merger Agreement”), multiplied by exchange ratio in the merger of 0.8190
(the “Exchange Ratio”). Upon the closing of the transaction contemplated by the Merger Agreement on March 9, 2021, the Registrant assumed
the Assumed Awards, which were automatically converted into awards in respect of shares of the Registrant’s common stock, subject to
appropriate adjustments to the number of shares issuable pursuant to such Assumed Awards as provided in the Merger Agreement, and subject to
the Exchange Ratio.

(3) These shares of the Registrant’s common stock were registered under the Registration Statement on Form S-4 (File No. 333-252232) filed with the
Securities and Exchange Commission (the “Commission”) on January 19, 2021, as amended on January 29, 2021 and declared effective by the
Commission on February 1, 2021. All filing fees payable in connection with the issuance of these shares were previously paid in connection with
the filing of the Registration Statement on Form S-4.

   



EXPLANATORY NOTE

ImmunityBio, Inc. (fka NantKwest, Inc.), a Delaware corporation (the “Registrant”) hereby amends its Registration Statement on Form S-4 (File
No.  333-252232) filed with the Securities and Exchange Commission (the “Commission”) on January  19, 2021, as amended on January 29, 2021 and
declared effective by the Commission on February 1, 2021 (the “Form S-4”), by filing this Post-Effective Amendment No. 1 on Form S-8 relating to the
shares of Registrant’s common stock issuable upon the future exercise or settlement of certain Assumed Awards outstanding and held by the Registrant’s
“employees” as that term is defined in Form S-8 under the Securities Act (as defined below) pursuant to the Assumed Plan. All such shares of Common
Stock were previously registered on the Form S-4 but will be subject to issuance pursuant to this Registration Statement.

PART I

INFORMATION REQUIRED IN THE 10(a) PROSPECTUS

The information specified in Item 1 and Item 2 of Part I of Form S-8 is omitted from this Registration Statement in accordance with the provisions
of Rule 428 under the Securities Act of 1933, as amended (the “Securities Act”), and the introductory note to Part I of Form S-8. The documents
containing the information specified in Part I of Form S-8 will be delivered to the participants in the equity benefit plan covered by this Registration
Statement as specified by Rule 428(b)(1) under the Securities Act.

PART II

INFORMATION REQUIRED IN REGISTRATION STATEMENT

Item 3.    Incorporation of Documents by Reference.

The Registrant hereby incorporates by reference into this Registration Statement the following documents previously filed with the Commission:
 

 (1) The Registrant’s Annual Report on Form 10-K for the fiscal year ended December 31, 2020, filed with the Commission on March 4, 2021;
 

 (2) The Registrant’s Quarterly Report on Form 10-Q for the fiscal quarter ended March 31, 2021, filed with the Commission on May 14, 2021;
 

 

(3) The Registrant’s Current Reports on Form 8-K filed with the Commission on January  13, 2021, February  10, 2021, February  24, 2021,
February  25, 2021, March  10, 2021, March  17, 2021, April  1, 2021, April  22, 2021 and May 3, 2021, only to the extent that the items
therein are specifically stated to be “filed” rather than “furnished” for the purposes of Section 18 of the Securities Exchange Act of 1934,
as amended (the “Exchange Act”); and

 

 
(4) The description of the Registrant’s common stock contained in the Company’s Annual Report on Form 10-K filed with the Commission on

March 25, 2020, pursuant to Section 12(b) of the Exchange Act, including any amendment or report filed for the purpose of updating such
description.

All documents filed by the Registrant pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Exchange Act on or after the date of this Registration
Statement and prior to the filing of a post-effective amendment to this Registration Statement that indicates that all securities offered have been sold or
that deregisters all securities then remaining unsold shall be deemed to be incorporated by reference in this Registration Statement and to be part hereof
from the date of filing of such documents; provided, however, that documents or information deemed to have been furnished and not filed in accordance
with the rules of the Commission shall not be deemed incorporated by reference into this Registration Statement. Any statement contained in a
document incorporated or deemed to be incorporated by reference herein shall be deemed to be modified or superseded for purposes of this Registration
Statement to the extent that a statement contained herein or in any subsequently filed document which also is deemed to be incorporated by reference
herein modifies or supersedes such statement. Any such statement so modified or superseded shall not be deemed, except as so modified or superseded,
to constitute a part of this Registration Statement.
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http://www.sec.gov/ix?doc=/Archives/edgar/data/0001326110/000119312521126681/d84467d8ka.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/0001326110/000119312521146472/d176034d8k.htm
http://www.sec.gov/Archives/edgar/data/0001326110/000156459020012816/nk-10k_20191231.htm


Under no circumstances will any information furnished by the Registrant under Items 2.02 or 7.01 of any Current Report on Form 8-K filed by the
Registrant as of the date hereof be deemed incorporated herein by reference unless such Current Report on Form 8-K expressly so provides.

Item 4. Description of Securities.

Not applicable.

Item 5. Interests of Named Experts and Counsel.

Not applicable.

Item 6. Indemnification of Directors and Officers.

Section 145 of the Delaware General Corporation Law authorizes a corporation’s board of directors to grant, and authorizes a court to award,
indemnity to officers, directors and other corporate agents.

As permitted by Section 102(b)(7) of the Delaware General Corporation Law, the Registrant’s amended and restated certificate of incorporation
and amended and restated bylaws contain provisions that limit the liability of its directors for monetary damages to the fullest extent permitted by
Delaware law. Consequently, the Registrant’s directors will not be personally liable to the Registrant or its stockholders for monetary damages for any
breach of fiduciary duties as directors, except liability for the following:
 

 •  any breach of their duty of loyalty to the Registrant or its stockholders;
 

 •  acts or omissions not in good faith or that involve intentional misconduct or a knowing violation of law;
 

 •  unlawful payment of dividends or unlawful stock repurchases or redemptions; and
 

 •  any transaction from which the director derived an improper personal benefit.

Any amendment to, or repeal of, these provisions will not eliminate or reduce the effect of these provisions in respect of any act, omission or
claim that occurred or arose prior to that amendment or repeal. If the Delaware General Corporation Law is amended to provide for further limitations
on the personal liability of directors of corporations, then the personal liability of the Registrant’s directors will be further limited to the greatest extent
permitted by the Delaware General Corporation Law.

The Registrant has entered into indemnification agreements with each of its directors and executive officers, in addition to the indemnification
provided for in its amended and restated certificate of incorporation and amended and restated bylaws, and intends to enter into indemnification
agreements with any new directors and executive officers in the future. These agreements provide for the indemnification of directors and officers for
certain expenses and liabilities incurred in connection with any action, suit, proceeding or alternative dispute resolution mechanism, or hearing, inquiry
or investigation that may lead to the foregoing, to which they are a party, or are threatened to be made a party, by reason of the fact that they are or were
a director, officer, employee, agent or fiduciary of the Registrant, or any of its subsidiaries, by reason of any action or inaction by them while serving as
an officer, director, agent or fiduciary, or by reason of the fact that they were serving at the request of the Registrant as a director, officer, employee,
agent or fiduciary of another entity. In the case of an action or proceeding by or in the right of the Registrant or any of its subsidiaries, no
indemnification will be provided for any claim where a court determines that the indemnified party is prohibited from receiving indemnification.
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The Registrant has purchased and intends to maintain insurance on behalf of each and any person who is or was a director or officer of the
Registrant against any loss arising from any claim asserted against him or her and incurred by him or her in any such capacity, subject to certain
exclusions.

See also the undertakings set out in response to Item 9 herein.

Item 7. Exemption from Registration Claimed.

Not applicable.

Item 8.    Exhibits.
 
      Incorporated by Reference
Exhibit
Number  Description   Form   File No.   Exhibit   Filing Date

  4.1*   Specimen common stock certificate of the Registrant         

  5.1*   Opinion of Wilson Sonsini Goodrich & Rosati, Professional Corporation         

10.1+
  

Amended and Restated ImmunityBio, Inc. 2015 Stock Incentive Plan, and forms of
agreements thereunder   

S-4
  

333-252232
  

10.14
  

January 19, 2021

23.1*   Consent of Ernst & Young LLP, Independent Registered Public Accounting Firm         

23.2*   Consent of Ernst & Young LLP, Independent Auditors         

23.3*   Consent of Ernst & Young LLP, Independent Registered Public Accounting Firm         

23.4*
  

Consent of Wilson Sonsini Goodrich & Rosati, Professional Corporation (contained in
Exhibit 5.1 hereto)         

24.1*   Power of Attorney (contained on signature page hereto)         
 
+ Indicates management contract or compensatory plan, contract, or arrangement.
* Filed herewith.

Item 9. Undertakings.
 

A. The undersigned Registrant hereby undertakes:

(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this Registration Statement:

(i) To include any prospectus required by Section 10(a)(3) of the Securities Act;

(ii) To reflect in the prospectus any facts or events arising after the effective date of this Registration Statement (or the most recent post-
effective amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in this
Registration Statement. Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar value of
securities offered would not exceed that which was registered) and any deviation from the low or high end of the estimated maximum offering
range may be reflected in the form of prospectus filed with the Commission pursuant to Rule 424(b) if, in the aggregate, the changes in volume
and price represent no more than a 20 percent change in the maximum aggregate offering price set forth in the “Calculation of Registration Fee”
table in the effective registration statement; and

(iii) To include any material information with respect to the plan of distribution not previously disclosed in the Registration Statement or any
material change to such information in the Registration Statement.
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Provided, however, that paragraphs (A)(1)(i) and (A)(1)(ii) do not apply if the information required to be included in a post-effective amendment
by those paragraphs is contained in periodic reports filed with or furnished to the Commission by the Registrant pursuant to Section 13 or Section 15(d)
of the Exchange Act that are incorporated by reference in this Registration Statement.

(2) That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be a new
registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide
offering thereof.

(3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the
termination of the offering.
 

B. The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act, each filing of the
Registrant’s annual report pursuant to Section 13(a) or Section 15(d) of the Exchange Act (and, where applicable, each filing of an employee
benefit plan’s annual report pursuant to Section 15(d) of the Exchange Act) that is incorporated by reference in the Registration Statement shall be
deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed
to be the initial bona fide offering thereof.

 

C. Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the
Registrant pursuant to the foregoing provisions, or otherwise, the Registrant has been advised that in the opinion of the Commission such
indemnification is against public policy as expressed in the Securities Act and is, therefore, unenforceable. In the event that a claim for
indemnification against such liabilities (other than the payment by the Registrant of expenses incurred or paid by a director, officer or controlling
person of the Registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in
connection with the securities being registered, the Registrant will, unless in the opinion of its counsel the matter has been settled by controlling
precedent, submit to a court of appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the
Securities Act and will be governed by the final adjudication of such issue.
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SIGNATURES

Pursuant to the requirements of the Securities Act of 1933, as amended, the Registrant certifies that it has reasonable grounds to believe that it
meets all of the requirements for filing on Form S-8 and has duly caused this Post-Effective Amendment No. 1 on Form S-8 to the Registration
Statement on Form S-4 to be signed on its behalf by the undersigned, thereunto duly authorized, in the City of San Diego, State of California, on
May 21, 2021.
 

IMMUNITYBIO, INC.

By:  /s/ Richard Adcock
 Richard Adcock
 Chief Executive Officer

POWER OF ATTORNEY

KNOW ALL PERSONS BY THESE PRESENTS, that each person whose signature appears below hereby constitutes and appoints Richard Adcock
and David Sachs, and each of them, as his or her true and lawful attorneys-in-fact and agents, with full power of substitution and resubstitution, for him
or her and in his or her name, place and stead, in any and all capacities (including his or her capacity as a director and/or officer of ImmunityBio, Inc.),
to sign the Registration Statement on Form S-8 of ImmunityBio, Inc., and any or all amendments thereto (including post-effective amendments), and to
file the same, with all exhibits thereto, and other documents in connection therewith, with the Securities and Exchange Commission, granting unto said
attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done in connection therewith, as fully for all intents and purposes as they, he, or she might or could do in person, hereby and about the premises hereby
ratifying and confirming all that said attorneys-in-fact and agent, proxy and agent, or his, her or their substitute or substitutes, may lawfully do or cause
to be done by virtue hereof.

Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed by the following persons in the capacities
and on the dates indicated.
 

Signature   Title   Date

/s/ Patrick Soon-Shiong, M.D.
Patrick Soon-Shiong, M.D.   

Executive Chairman of the Board of Directors
  

May 21, 2021

/s/ Richard Adcock
Richard Adcock   

Chief Executive Officer, President and Director
(Principal Executive Officer)   

May 21, 2021

/s/ David Sachs
David Sachs   

Chief Financial Officer
(Principal Financial and Accounting Officer)   

May 21, 2021

/s/ Barry Simon, M.D.
Barry Simon, M.D.   

Chief Corporate Affairs Officer and Director
  

May 21, 2021

/s/ Michael Blaszyk
Michael Blaszyk   

Director
  

May 21, 2021

/s/ Cheryl Cohen
Cheryl Cohen   

Director
  

May 21, 2021

/s/ John Brennan
John Brennan   

Director
  

May 21, 2021

/s/ Wesley Clark
Wesley Clark   

Director
  

May 21, 2021

/s/ Linda Maxwell, M.D.
Linda Maxwell, M.D.   

Director
  

May 21, 2021

/s/ Christobel Selecky
Christobel Selecky   

Director
  

May 21, 2021
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Exhibit 4.1
 

NUMBER SHARES ImmunItyBIo, Inc. COMMON STOCK INCORPORATED UNDER THE LAWS OF THE STATE OF DELAWARE SEE REVERSE FOR CERTAIN DEFINITIONS CUSIP 45256X 10 3 this Certifies that: PROOF is the owner of FULLY PAID AND NON-ASSESSABLE SHARES OF COMMON STOCK OF $0.0001 PAR VALUE EACH OF AMERICAN COUNTERSIGNED BROOKLYN, ImmunItyBIo, Inc.NY AND transferable on the books of the Corporation by the holder hereof in person or by duly authorized attorney upon surrender of this certificate duly endorsed. STOCK This certificate and the shares represented hereby are subject to the laws of the State of Delaware, and to the Certificate of Incorporation and Bylaws of BY: the Corporation, as now in effect or as hereafter amended. TRANSFER REGISTERED: & This certificate is not valid until countersigned and registered by the Transfer Agent and Registrar. WITNESS the facsimile seal of the Corporation and the facsimile signatures of its duly authorized officers. TRUST DateD: TRANSFER COMPANY, AGENT LLC AUTHORIZED AND CHIEF EXECUTIVE OFFICER / PRESIDENT SIGNATURE REGISTRAR



THE CORPORATION WILL FURNISH TO ANY STOCKHOLDER, UPON REQUEST AND WITHOUT CHARGE, A FULL STATEMENT OF THE DESIGNATIONS, RELATIVE RIGHTS, PREFERENCES AND LIMITATIONS OF THE SHARES OF EACH CLASS AND SERIES AUTHORIZED TO BE ISSUED, SO FAR AS THE SAME HAVE BEEN DETERMINED, AND OF THE AUTHORITY, IF ANY, OF THE BOARD TO DIVIDE THE SHARES INTO CLASSES OR SERIES AND TO DETERMINE AND CHANGE THE RELATIVE RIGHTS, PREFERENCES AND LIMITATIONS OF ANY CLASS OR SERIES. SUCH REQUEST MAY BE MADE TO THE SECRETARY OF THE CORPORATION OR TO THE TRANSFER AGENT NAMED ON THIS CERTIFICATE. The following abbreviations, when used in the inscription on the face of this certificate, shall be construed as though they were written out in full according to applicable laws or regulations: TEN COM - as tenants in common UNIF GIFT MIN ACT Custodian TEN ENT - as tenants by the entireties(Cust)(Minor) JT TEN as joint tenants with right ofunder Uniform Gifts to Minors survivorship and not astenants in commonAct(State) Additional abbreviations may also be used though not in the above list. For Value Received, hereby sell, assign and transfer unto PLEASE INSERT SOCIAL SECURITY OR OTHER IDENTIFYING NUMBER OF ASSIGNEE (PLEASE PRINT OR TYPEWRITE NAME AND ADDRESS, INCLUDING ZIP CODE, OF ASSIGNEE) Shares of the stock represented by the within Certificate, and do hereby irrevocably constitute and appoint Attorney to transfer the said stock on the books of the within named Corporation with full power of substitution in the premises. Dated NOTICE: THE SIGNATURE(S) TO THISASSIGNMENT MUST CORRESPOND WITH THE NAME(S)AS WRITTEN UPON THE FACEOF THE CERTIFICATE, IN EVERY PARTICULAR, WITHOUT ALTERATION OR ENLARGEMENT OR ANY CHANGE WHATSOEVER. Signature(s) Guaranteed By The Signature(s) must be guaranteed by an eligible guarantor institution (Banks, Stockbrokers, Savings and Loan Associations and Credit Unions with membership in an approved Signature Guarantee Medallion Program), pursuant to SEC Rule 17Ad-15. COLUMBIA PRINTING SERVICES, LLC www.stockinformation.com



Exhibit 5.1
 

 

WILSON SONSINI GOODRICH & ROSATI
PROFESSIONAL CORPORATION

12235 EL CAMINO REAL
SAN DIEGO, CA 92130-3002

O: 858-350-2300
F: 858-350-2399

May 21, 2021

ImmunityBio, Inc.
3530 John Hopkins Court
San Diego, California 92121
 
 Re: Post-Effective Amendment on Form S-8

Ladies and Gentlemen:

We have examined the Post-Effective Amendment on Form S-8 to the Registration Statement on Form S-4 (the “Post-Effective Amendment”) to
be filed by ImmunityBio, Inc., a Delaware corporation (the “Company”), with the Securities and Exchange Commission on or about the date hereof,
relating to the registration under the Securities Act of 1933, as amended, of an aggregate of 7,306,564 shares (the “Shares”) of the Company’s common
stock, par value $0.001 per share, to be issued under the Amended and Restated ImmunityBio, Inc. 2015 Stock Incentive Plan and forms of agreements
thereunder (the “Plan”).

On the basis of the foregoing, and in reliance thereon, we are of the opinion that the Shares, when issued and sold in the manner referred to in the
Plan and pursuant to the agreements that accompany the Plan, will be legally and validly issued, fully paid, and nonassessable.

We consent to the use of this opinion as an exhibit to the Registration Statement, and further consent to the use of our name wherever appearing in
the Registration Statement and any amendments thereto.
 

Very truly yours,

/s/ Wilson Sonsini Goodrich & Rosati, P.C.

WILSON SONSINI GOODRICH & ROSATI
Professional Corporation



Exhibit 23.1

Consent of Independent Registered Public Accounting Firm

We consent to the incorporation by reference in the Registration Statement (Post-Effective Amendment No. 1 on Form S-8 to Form S-4) pertaining to
the Amended and Restated 2015 Stock Incentive Plan of ImmunityBio, Inc. of our report dated April 22, 2021, with respect to the combined
consolidated financial statements of ImmunityBio, Inc. included in ImmunityBio, Inc.’s Current Report on Form 8-K/A dated April 22, 2021, filed with
the Securities and Exchange Commission.

/s/ Ernst & Young LLP

Los Angeles, California
May 21, 2021



Exhibit 23.2

Consent of Independent Auditors

We consent to the incorporation by reference in the Registration Statement (Post-Effective Amendment No. 1 on Form S-8 to Form S-4) pertaining to
the Amended and Restated 2015 Stock Incentive Plan of ImmunityBio, Inc. of our report dated March 30, 2021, with respect to the consolidated
financial statements of NantCell, Inc. (fka ImmunityBio, Inc., a private company) included in ImmunityBio, Inc.’s Current Report on Form 8-K/A dated
April 22, 2021, filed with the Securities and Exchange Commission.

/s/ Ernst & Young LLP

Los Angeles, California
May 21, 2021



Exhibit 23.3

Consent of Independent Registered Public Accounting Firm

We consent to the incorporation by reference in the Registration Statement (Post-Effective Amendment No. 1 on Form S-8 to Form S-4) pertaining to
the Amended and Restated 2015 Stock Incentive Plan of ImmunityBio, Inc. of our report dated March 4, 2021, with respect to the consolidated financial
statements of NantKwest, Inc. included in NantKwest, Inc.’s Annual Report (Form 10-K) for the year ended December 31, 2020, filed with the
Securities and Exchange Commission.

/s/ Ernst & Young LLP

Los Angeles, California
May 21, 2021


